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VIA FIRST CLASS MAIL & EMAIL

May 7, 2007
Lafayette Consolidated Government

Office of the Parish President

Patrick Ottinger, Parish Counsel

PO Box 4017 C

Lafayette, LA 70502

Dear Mr. Ottinger:

I am disappointed that we appear to thoroughly disagree on the interpretation of the definitions, meaning, and intent of the wording of the Public Records Access  law, as well as case law and the attorney general’s opinions. Such a situation usually cannot be resolved with negotiation or accommodation because the very core of the law is in dispute. 

Regardless, in case there is any slight possibility of LCG changing its positions, I shall be glad to address each of your points in good faith. We are requesting that LCG make a reasonable effort to segregate whatever is possible to segregate and give us the counts on those, and notify us which of the items you are not able to segregate by whatever indexing method available. LCG is refusing to segregate nor locate the requested files to any extent whatsoever

Likewise, we are requesting reasonable information, for us to be able to render decisions of choice, in advance, as to which requested item numbers would be “burdensome or expensive” and the reason why those records are burdensome.  LCG claims that segregating records would be “unreasonably burdensome or expensive,” yet you refuse to state which of the 28 items. If you are asserting that ALL of the items requested would be burdensome, without providing us with ANY effort of accounting or segregation or locating of ANY of the items, we assert that would be a mathematical impossibility. The law of averages mandates that at the very least one, and probably many more, of 28 Items sought would be possible to be indexed, segregated, page counted. 

Moreover, your letter of December 18, 2006, LCG’s initial response to our request, pledged that “it will take some time to locate, identify and assemble the requested information,” upon which we, in good faith, waited five months. To now reveal the truth that LCD was not “assembling, identifying, nor locating” ANY of the documents in that time period is evidence of bad faith. Consequently, I believe that LCG has waived its right to claims under LSA R.S. 44:33 A(2), because, if the request was indeed too burdensome, LCG should have so stated, as required by 44:33A(2) instead of assuring the requestor the opposite and five months later asserting such a claim of “too burdensome” under 44:33. 

We have no choice but to come to grips with the reality that LCG has been less than forthcoming with our request. We see this as a classic arbitrary and capricious decision on the part of LCG to deter the requester from being able to obtain records by putting up barriers and forcing the request to be overly expensive for the requestor.

In your letter of April 11th, you stated that “LCG, in certain (but not all) instances, it might be necessary to review documents in other than regular or normal business hours.” Yet, LCG refuses to state, five months after the request, in WHICH instances (items) this “might” be necessary, thus delaying our request for months, and now contradicting your own words of a few weeks ago. You claim that you did not “assert that all documents must be reviewed after hours,” yet you specifically are refusing to give us information on which items after hours viewing would be necessary, which puts us in a position of having to review all documents and prevents us from being able to obtain copies by mail.

Attorney General’s Opinion 96-79, upon which you base the entirety of your claim under 44:33, makes a differentiation between a “burdensome” request, permitting the records requestor “access to the general material where the information sought is kept and allow him to search and review for the desired records on his own accord, ” and a request which “interferes with the orderly conduct of business,” permitting the custodian to have the records inspected after office hours. Each has a different threshold which must be met, and LCG is asserting, after five months of notifying the requestor to the contrary, that suddenly LCG is invoking both thresholds. I presume you are fully capable of realizing that such an argument will likely not stand up in court. I can only conclude that LCG government fears these documents, or their lack thereof, being released to such an extent that it is more desirable for LCG to take a sink or swim gamble in court rather than comply in good faith and comply with its statutory duties to either provide the documents as sought or admit their non-existence.

LCG now, five months and several calls later, claims that the “mail-in” option referred to means the initial Records Access Request letter ONLY. We maintain that “mail-in” refers to both the initial Records Access Request letter AND the mailing back to the requestor of the copies of the documents. Since this issue is well-settled in case law (as per the citations we have already provided in our previous correspondence) we take this to also be evidence of bad faith as you quote no authority for your more limited definition of “mail-in.” LCG’s self-evident disingenuous arguments in the face of the clear and well settled rulings that every single controversial issue in the Records Access law must be interpreted on the side of disclosure, unless there is specific wording in the law, is troubling and unacceptable. Your definitions of “mail-in,” “burdensome,” “expensive,” are not specifically defined in the law and you are defining them in the most constricting way, all contravening well settled law.

You claim that “there has been no denial of your right to inspect or copy public records,” yet admit in that sentence that you are brazenly limiting the four options of obtaining the records down to two, again contravening settled case law.  You are denying our request for records unless we comply with your re-defined version of the statute, one that permits the lines to be drawn at your discretion rather than where they have been drawn in settled law. We have no choice but to take this on its face value, which is, again, an arbitrary and capricious attempt to “limit” our rights, in the face of well settled rulings.

These denials are what we have subsequently appealed with our May 1st letter, to which you corroborated in your response of May 3rd that we have exhausted our administrative remedies since LCG has no appeal process for records requests.

For your information my quotation marks’ purpose was NOT to invent an inference to the actual wording of the statute. At no place in my letter did I make such a claim.  Rather its purpose was for the obvious, to enhance the words, no more no less. In fact, I specifically put parentheses “emphasis added” stating that the purpose was to emphasize. I cannot conceive what else I could have done to make that point more clear.

At no point did we ask Lafayette to create a list which does not exist. 

We simply cannot agree to your limitations being imposed arbitrarily and capriciously upon our request, which would mean we would not be able to obtain the sought documents.
Whereas we obviously appear to be at a deadlock, please advise me if at this time you concur that there is no further purpose served by continuing this dialogue and we should agree to settle these matters at court.

Respectfully,

Garo Alexanian

On behalf of all of the below upon expressed written permission
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