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VIA FIRST CLASS MAIL & EMAIL
May 1, 2007
Lafayette Consolidated Government

Office of the Parish President

Joey Durel, Parish President
PO Box 4017 C

Lafayette, LA 70502

APPEAL OF RECORDS ACCESS DENIAL

Dear Mr. Durel:

I have not had a response from Mr. Ottinger to my letter of April 17, 2007. To make the status of our records request absolutely clear, five months, several calls, and three letters after the initial request, we are now considering the Parish’s refusal to respond as a denial.
Therefore, we are herewith making an Appeal, if the Parish has such a process for Record Access denials, under La R.S. Ann. 44:31.1.
THE ISSUES: The Parish has stated in its response that it believes that it has no obligation to “do research” in any manner, shape or form for the purpose of locating and identifying the documents sought, nor state the number of pages, microfilms, tapes, computer disks, or their specific location. The Parish’s position is also that its claim of “no obligation” applies to every single item sought in the Records Access request.
Please be advised that 44:33(A) (1) clearly states:

When a request is made for a public record to which the public is entitled, the official, clerk of court and the custodian of notarial records in and for the parish of Orleans excepted, who has responsibility for the record shall have the record segregated from other records under his custody so that the public can reasonably view the record.

The Parish has refused to locate nor segregate the records whereas requester has asked the custodian to locate and segregate the records sought, in order to be able to order copies for a nominal fee. The Parish has claimed that the records request is too “voluminous” to locate and segregate and has refused, only offering to schedule an in-person “inspection” by the requester, and only during “other than regular business hours,” claiming such right under La R.S. 44:32A. The Parish has stated in its April 11, 2007 letter that it believes that “the custodian is authorized to require (emphasis added) examination of records in other than regular office or working hours.” 
Please be advised that the actual language of La R.S. 44:32A states “The examination of records must

be conducted during regular office hours unless the custodian shall authorize examination of records in other than regular office hours. The custodian shall segregate the requested record from other records” (emphasis added)
Therefore, the custodian has misrepresented and misquoted the statute to  requester in its response of April 11th..  Requester presents this as evidence of bad faith in an attempt to subrogate requester’s mail-in option and force requester  to do a personal inspection process and make it so expensive as to deter requester from getting the compliance needed from the Parish for the sought documents.
Also please be advised that under La R.S. Ann. 44:31 “a person requesting public records may choose one of four options; inspect the records, copy the records, reproduce the records, or establish and collect a reasonable fee for making copies of public records. ….the choice of which optional right to exercise rests with the one requesting the records and not with the custodian.” (emphasis added). The Attorney general has opined that copies of public records must be provided if requested. Louisiana Attorney General’s Opinion No. 96-79, La. Atty. Gen. Op. No. 1996-79; 1996 AG LEXIS 85. 
Since the requester chooses with which, of the four manners as prescribed by law, to use to obtain the documents, the custodian can “authorize” the requester’s demand, if he so requests, to inspect documents past regular office or work hours.  However, if the custodian is allowed to demand the manner of inspection by requiring that the requester inspect the documents past regular office or work hours, as the Parish is attempting to assert upon the instant requester, then the custodian will have reversed the effect of the statute, giving itself the power to choose which of the four ways to give requester access to records. This is also obvious in the language of the Records Access Law which states that the custodian shall “authorize,” (upon requester’s need not custodian’s) examination of records in other than regular office or working hours. 
Moreover, allowing the custodian to invoke, at its own benefit, its powers to “authorize’ access to records past regular office or work hours, would reverse the intent of the statute as it has been well settled that “a custodian must provide sufficient facility and comfort to allow the public to exercise its rights of access and must not discourage any person.” Alliance for Affordable Energy v Frick, La. App. 96-1763, 695 So 2d 1126,1997 La App. LEXIS 1486 (La.App. 4 Cir. May 28, 1997). It would allow the custodian to charge the requester overtime labor charges at its own choosing, which would effectively end the use of the Records Access Law for much of the public, relegating Records Access only to those able to afford the overtime salary of municipal employees. Requester has shown a willingness to collaboratively decide which documents to request copies of if custodian were to inform requester of the number of pages, disks, tapes, etc for each item sought, but custodian has refused to make any information available whatsoever.
The Parish’s position is that its only obligation is to give access to all its documents, without first locating nor segregating them for the requester, nor quantifying how many pages, tapes, or microfilms, or computer disks, or any information at all, and to demand that the requester peruse through “as many as 200 boxes…..as many as 20,000 pieces of paper.”
The Attorney General has opined that R.S. 32:398 requires the custodian to “produce specific accident reports.” The Parish has refused to produce the specific documents sought and has told requester to personally find his sought documents on his own, perusing through “as many as 200 boxes…..as many as 20,000 pieces of paper” by personally inspecting all 200 boxes and 20,000 documents.  Requester alleges this to be evidence of bad faith.
44:32 (C) (1) (a) states:

For all public records, except public records of state agencies, it shall be the duty of the custodian of such public records to provide copies to persons so requesting.

It is erroneous to conclude that the right to obtain reproductions by mail-in request does not exist, simply because language regarding rights which contemplate the requester’s presence is found in the relevant statutes. La. R.S. Stat. Ann. 44:31 specifically provides the right of one to obtain a reproduction of any public records, separate from the right to copy or reproduce; further, La. R.S. Ann. 44:32(C) requires that the custodian of such records provides copies to persons so requesting. Elliott v District Attorney, La. App. 94-1804, 664 So. 2d 122, 1995 La App. LEXIS 2662 (La. App. 1 Cir. Sept 14, 1995.

Therefore, the requester has shown that La R.S. authorizes the requester to determine the manner of obtaining of documents, not the custodian, and that the custodian is obligated to locate the records and make the copies if the requester so chooses. 
I would also remind the Parish that in any suit under the Louisiana Public Records Law, La Rev. Stat. Ann 44:1 et seq., the custodian must support his action as provided for in La R.S. Ann. 44:35(B). Alliance for Affordable Energy v Frick, La. App. 96-1763, 695 So 2d 1126,1997 La App. LEXIS 1486 (La.App. 4 Cir. May 28, 1997). Thus, the burden lies upon the custodian to prove its case for denials.
Moreover, the Parish has refused to provide any specific information on the sought records five months, several calls and three letters after the request. The Parish has refused to provide even the retention periods for any of the items sought, nor the locations, nor the number of pages, instead issuing a general policy statement of “LCG maintains a document retention policy which, in some (but not all) instances, dictates that documents are not retained more than five years. In other instances, the period may be shorter and in still other cases, there is no proscribed retention period. Therefore, in some instances, LCG does not maintain documents going back to January 1, 2001, as you have requested.”
The Parish is required to preserve records in accordance with a retention schedule adopted by the state archivist, and in absence of such a schedule, records must be preserved for at least 3 years. Opinion 00-495, La. Atty. Gen. Op. No. 2000-495; La AG LEXIS 54.

Requester’s hold’s the Parish’s response as evidence of bad faith, since more than five months after the initial request, and several phone calls and several letters, the requester still does not have possession of a single copied document in his hand, still has no information that the documents have been located, much less segregated, having to instead be engaged in reading letters from the Parish explaining their general document retention policies instead of being provided specific information as to which item(s) are retained for how long, how many pages comprise the request, etc. much less the documents sought.
The proper timely response suggested by law is for the Parish to have provided the sought documents within three or at most five days of receipt of the request, yet five months later, the Parish is still refusing to comply. The District Attorney may institute proceedings against the custodian as provided for La. R.S. 44:37., Opinion 02-0208, La. Atty. Gen. op. no. 2002-0208; 2002 La. AG LEXIS 245.
Please be advised that our organization has been damaged as a result of the Parish’s five months of delays. If a court finds that the custodian unreasonably or arbitrarily failed to respond to the request as required by R.S. 44:32 it may award the requester civil penalties not to exceed one hundred dollars per day. 

I await your ruling on this appeal.

Cordially,

Garo Alexanian

On behalf of all of the below upon expressed written permission
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